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M 
ost new business sectors have a 
rough startup period, but medical 
marijuana is rocky like none other. 

The others aren't selling a prod­
uct that could draw down a federal 
charge. And even If the risk ls small, 

given the small amounts purchased and used, 
that fact complicates llfe for the current cus­
tomer base, let alone one that Industry advo­
cates hope to build. 

HawalllegaUzed using marijuana for medi­
cal purposes In 2000, one of the first states to 
do so. But there's been little practical support 
for the law, which essentially provided only 
that patients authorized for marijuana use 
would be able to grow their own supply. They 
could have seven plants and up to four ounces 
of usable product. 

Now the advent of the marijuana dispensary 
signals a broad change In the availablUty of 
the drug. However, those who've been watch­
Ing all th1s closely say the landscape won't be 
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changing very fast. Drug testing 
and drug-free policies In work­
places are likely to continue. 

MTo the extent that marijuana is 
Illegal under federal law," said at­
torney John Knorek, Memployers 
who want to prohibit employees 
from reporting to work with d~ 
tectable levels in their system 
could do so, and basically not 
hire someone or terminate som~ 
one." 

Knorek, like other attorneys 
specializing in employment law 
here, agree that employers may 
choose to moderate their stance 
on marijuana, based on new state 
laws seeking to regulate it. 

But they don't have to: There's 
been no test case In Hawaii yet, 
but In Jurisdictions around the 
country, courts have backed up 
employers who mete out conse­
quences for those who don't pro­
duce a clean drug test. 

The federal Drug Enforcement 
Administration (DEA) Is review­
Ing a petition to remove the 
"Schedule I" classification of mar­
Ijuana, but unless and until It's 
granted, nothing really changes. 

Schedule lis defined as being 
among the federally Mcontrolled 
substances," which, according to 
the federal regulation, Mhave no 
currently accepted medical use in 
the United States, a lack of ac- · 
cepted safety for use under medi­
cal supervision, and a high 
potential for abuse." This cate­
gory also includes heroin, LSD, 
"Ecstasy," peyote and the drug 
known by the brand name Quaa-: 
Jude. 

Some physicians Issue patient 
and caregiver credentials for the 
drug In treatment for pain, nausea 
and other symptoms of disease · 
and Injury. And some of them are 
concerned about the disconnect 
between the federal and state 
laws. r A state's acceptance of the drug 
for medical use Is one of the crite­
ria on which to base a challenge of 
the federal classification, said Dr. 
Clifton Otto, one of those doctors. 
Otto said the state of Hawall could 
challenge the classification on the 
basts that It has recognized medi­
cal use for marijuana. But the state 
hasn't done so. 

"That's the one criteria for 
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or parenting time, allowing no 
presumption of neglect or child 
endangerment. 

And on July 11 , Gov. David lge 
signed Act 230. Its provisions In­
clude allowing the University of 
Hawaii to establish medical mari­
juana testing and research pro­
grams, which, Berquist said, have 
been sorely lacking to this point. 

The most pressing Issue ralsed 
by the murky legal status of mari­
juana seems to be the Impact on 
employment, most agree, 
although even that may not be 
universally felt. 

Garrett Halydier Is an attorney 
and vice president of the Hawali 
Dispensary Alliance, a trade asso­
ciation and advocacy nonprofit 
for the fledgling industry. He ac­
knowledged the perceived risk 
among job seekers and current 
employees where drug testing Is 
an establlshed practice, but sald 
the sector of affected workers Is 
only a subset. 

Halydler said that roughly 
1 percent of the population has a 
medical marijuana card, and that 
fully half of those may have left or 
soon will leave the workforce due 
to retirement or Illness. 

He added that most employ­
m~nt sectors don't test -it's of­
ten Industries such as transpor­
tation that have licensure require­
ments-and that If the company 
doesn't test. workers are advised 
not to bring up the Issue. 

Additionally, the component at 
Issue In marijuana Is tetrahydro­
cannabinol (THC), and only dis­
pensary medications with THC 
are affected. Some contain only 
the cannabidiol (CBD), he sald, 
which Is not psychoactive. 

Still, employers are concerned, 
said Clayton Kamlda, president 
and chief executive officer of the 
Hawaii Employers Council. Most 
of the legal advice he's heard errs 
on the side of caution. 

Even lawyers who represent the 
worker tend not to be too cavalier 
about the issue. Attorney Dennis 
Chang, for example, said he tells 
his employee clients that they are 
in "uncharted ground" when coJ1.o 
templatlng using marijuana as 
medicine. 

"It's potentially devastating," 
he said. Ml advise them In the 
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These considerations aren't 
taken lightly, even by physicians 
who enable the use of the drug by 
Issuing the required certification 
to patients. Dr. David Barton Is 
one. He Is contacted only through 
a somewhat labyrinthine website 
Interface that requires an exteJ1.o 
slve appllcatlon process. 

Part of that is due to the fact 
that he has no secretary to help 
manage all the appllcatlons, so he 
relies on the automated system, 
Barton said In an email response 
to the Honolulu Star-Advertiser. 

But neither does he want to 
make this too casual. 

"My website Is purposefully 
geared to keep the recreational 
and college-age kids from enter­
Ing my practice," Barton sald. MAs 
I state on my website, I only want 
real patients. 

"I don't do this for the money. 
In fact, I make very little doing 
this. It Is a part-time medical 
practice and I personally handle 
most of the issues, since I am dis­
abled myself and have lived this 
life that my patients are endur­
Ing." 

DRUG TESTING ONLY mea­
sures the presence of the drug In 
the system, and advocates agree 
that there Is Insufficient research 
on the subject to gauge the level 
at which an employee's job per· 
forrnance may suffer. 

'The other thing to keep In 
mind is there are no tests avail­
able that can determine when the 
medicine was consumed, what 
state of consclousnees the per­
son was at that moment, whether 
It Impacts their job," Berquist 
said. "So It's extremely political. 

"The law already provides a 
penalty for someone who Is not 
able to perform their job," he 
added. wro do It on the basts of a 
drug test, that Is not sdentlflcally . 
sound." 

Regardless, many employers 
are unwilling to take a risk, given 
the general understanding that 
there is a physical effect at some 
point. 

Attorney Knorek remembered 
a conference where he spoke 
about the Issue and an audience 
member stood up. · 

"The guy sald, 'I drive a truck 
In the cane field'- this was years 
ago," Knorek recalled. "He sald, 
'The last thing I want is a guy 
driving another cane truck 
stoned and hitting me. rm all for 
,.I,.,,,. •o.c+intt '" 
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quences for those who <lon·t pro­
duce a clean drug test. 

The federal Drug Enforcement 
Administration (DEA) Is review­
Ing a petition to remove the 
"Schedule I" classification of mar­
Ijuana, but unless and until it's 
granted, nothing really changes. 

Schedule lis defined as being 
among the federally "controlled 
substances," which, according to 
the federal regulation, "have no 
currently accepted medical use in 
the United States, a lack of ac­
cepted safety for use under medi­
cal supervision, and a high 
potential for abuse." This cate­
gory also Includes heroin, LSD, 
"Ecstasy," peyote and the drug 
known by the brand name Quaa-: 
Jude. 

Some physicians Issue patient 
and caregiver credentials for the 
drug In treatment for pain, nausea 
and other symptoms of disease 
and injury. And some of them are 
concerned about the disconnect 
between the federal and state 
laws. r A state's acceptance of the drug 
for medical use Is one of the crite­
ria on which to base a challenge of 
the federal classification, said Dr. 
Clifton Otto, one of those doctors. 
Otto said the state of Hawaii could 
challenge the classification on the 
basis that it has recognized medi­
cal use for marijuana. But the state 
hasn't done so. 

"That's the one criteria for 
which states, for some reason, 
are not willing to stand up," he 
said. 

"The DEA is a federal adminis­
trative agency. They do not have 
the authority to deny a standard 
of medical care that states have 
accepted, especially when It di­
rectly Impacts federal controlled­
substances scheduling," he 
added . 

Further, Otto said, the state it­
self still has marijuana classified 
as a Schedule I in its own statute, 
which could Invite consumer 
safety complaints. once dispensa­
ries start operating. 

11iE STATE HAS attempted to 
carve out some legal protections 
for participants in the medical 
marijuana program now that the 
dispensaries have been autho­
rized, said Carl Berquist, director 
of the Drug Policy Forum of Ha­
waii. 

Act 242, signed just over a year 
ago, prohibits discrimination by 
schools and landlords targeting 
patients and caregivers creden­
tialed to use medical marijuana. it 
also bars discrimination In medi­
cal care, Including organ trans­
olants: and In custodv. visitation 

emp1oyeeswnere orug tesnng •s 
an established practice, but said 
the sector of affected workers Is 
only a subset. 

Halydier said that roughly 
1 percent of the population has a 
medical marijuana card, and that 
fully half of those may have left or 
soon will leave the workforce due 
to retirement or Illness. 

He added that most employ­
m~nt sectors don't test -It's of­
ten industries such as transpor­
tation that have licensure require­
ments-and that if the company 
doesn't test, workers are advised 
not to bring up the Issue. 

Additionally, the component at 
issue In marijuana Is tetrahydro­
cannabinol (fHC), and only dis­
pensary medications with THC 
are affected. Some contain only 
the cannabidiol (CBD), he said, 
which Is not psychoactive. 

Still, employers are concerned, 
said Clayton Kamlda, president 
and chief executive officer of the 
Hawaii Employers Council. Most 
of the legal advice he's heard errs 
on the side of caution. 

Even lawYers who represent the 
worker tend not to be too cavalier 
about the Issue. Attorney Dennis 
Chang, for example, said he tells 
his employee clients that they are 
In "uncharted ground" when con­
templating using marijuana as 
medldne. 

"It's potentially devastating," 
he said. "I advise them in the 
sense that, 'Don't do It - it's too 
risky, you don't want'to be the 
test case.'" 
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Ufe that my patients are endur­
Ing." I 

DRUG TESTING ONLY mea­
sures the presence of the drug in 
the system, and advocates agree 
that there is Insufficient research 
on the subject to gauge the level 
at which an employee's job per­
formance may suffer. 

"The other thing to keep in 
mind Is there are no tests avail­
able that can determine when the 
medicine was consumed, what 
state of consclousriees the per­
son was at that moment, whether 
It Impacts their job," Berquist 
said. "So It's extremely political. 

"The law already provides a 
penalty for someone who Is not 
able to perform their job," he 
added. "To do It on the basis of a 
drug test, that is not scientifically , 
sound." 

Regardless, many employers 
are unwilling to take a risk, given 
the general understanding that 
there Is a physical effect at some 
point. 

Attorney Knorek remembered 
a conference where he spoke 
about the issue and an audience 
member stood up. 

"The guy said, 'I drive a truck 
In the cane field'- this was years 
ago," Knorek recalled. "He said, 
'The last thing I want Is a guy 
driving another cane truck 
stoned and hitting me. I'm all for 
drug testing.'" 

'There Is an awareness of 
safety hazards," he said. 


